The protection and promotion of cultural diversity in a digital networked environment: Mapping possible advances towards coherence mira burri-nenova, christoph beat graber and thomas steiner * key messages r Neither the WTO nor UNESCO currently offers appropriate solutions to the trade and culture predicament that would allow for efficient protection and promotion of cultural diversity.
r This new focal point also demands broadening and interconnecting the policy discussions, which should go beyond the narrow scope of audiovisual media services, but cautiously take account of the developments at the network and applications levels, as well as in other domains, most notably protection of intellectual property rights.
r There are various ways in which the WTO can be made more conducive to cultural policy considerations and these include improved and updated services classifications; enhanced legal certainty with regard to digitally transferred goods and services; and incorporation of rules on subsidies for services and on competition.
and organisations (e.g. WTO, UNESCO, the World Intellectual Property Organization (WIPO); the World Summit on the Information Society (WSIS); and the International Telecommunications Union (ITU)) adopt rules of both a hard and a soft nature that affect cultural diversity to different degrees, and these decisions are taken without any meaningful coordination or even any attempt at dialogue between them. Multiple decisions with strong impact and spill-over effects are also taken at the regional, bilateral and domestic levels. To reduce this complexity and going back to the original roots of the trade and culture predicament, we reconstruct it primarily in the framework of the WTO and that of UNESCO.
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The discussions on the relationship between trade and culture started in a context of international trade after World War I when the initial predominance of European cinema came to an end and Hollywood was established as the new centre of global filmmaking.
2 As a reaction to this shift of power, many European governments introduced measures to protect their domestic film industries, including import and screen quotas. The US State Department coming to the aid of Hollywood exerted pressure on European governments to overturn the protective measures. Both antagonists were relieved when in 1947 the newly established General Agreement on Tariffs and Trade (GATT) managed to provisionally resolve the conflict. 3 With the emergence and wide spread of television as a lucrative mass medium in the second half of the twentieth century, European and Canadian airtime quotas for domestic television programmes fuelled the debate anew. The flexibility mechanisms introduced after the Uruguay Round under the auspices of the newly founded WTO in 1994 only managed to put the conflict on ice rather than providing for an enduring solution. No such solution is anticipated in the Doha Trade Talks either.
Interestingly, it was only in the 1990s that UNESCO took a concrete interest in protecting cultural diversity from the alleged negative effects of general exceptions provided by Article XX GATT, does not sufficiently respond to cultural concerns in domestic policy making. 21 The only provision available for cultural issues is Article XX(f) GATT providing for an exception to GATT disciplines for the protection of 'national treasures of historic, artistic, or archaeological value' . However, this concept does not include artefacts of contemporary creative production. 22 Following the design of GATT, the GATS' general exceptions 23 to the obligations of national treatment, market access and MFN fall short of providing for a safeguard for cultural diversity purposes.
Moreover, because of the deadlock in negotiations, neither the GATT nor the GATS has been substantially updated as far as the modalities of committing are concerned. In particular, the existing GATS nomenclature for services classification (the W/120 with reference to the United Nations Central Product Classification (CPC) 24 ) has been outpaced by the rapid technological developments of the past few years. It has not adapted to the digital turn, which has profoundly changed the ways in which audiovisual media are created, produced, distributed and consumed and is ill-prepared to appropriately classify a number of new services associated with electronic commerce. 25 To exemplify this lack of appropriate and up-to-date responses in WTO law, we discuss here the instance of digital games. Digital games, in particular in their online versions, are increasingly becoming not only a major attraction for the new generation of media consumers but also an important economic and cultural asset. Governments have been assuming that certain types of digital games are a form of cultural expression and have put in place support programmes for the production of new games. 26 21 Although Canada argued, inter alia, that the disputed customs tariff discriminating splitrun periodicals was necessary for protecting the Canadian periodicals industry and cultural policy goals, the WTO dispute settlement authorities did not consider this to be an issue of Article XX(f) GATT. See above n. 12. 22 Graber, above While ideally the classification of digital games between GATT and GATS should be resolved through political consensus, such a decision is currently not anticipated, mostly because of the diverging positions of the US and the EU.
27 While awaiting such an agreement, the fact that the GATT does not provide a tariff number for digital games' content may be an indication for a GATS classification. 28 However, even if GATS appears applicable, it is unclear whether the appropriate sub-classification is that of computer and related services; value-added telecommunications services; entertainment; or audiovisual services 29 (which are further divided into more sub-categories).
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II. The UNESCO Convention on Cultural Diversity
Only a couple of years after its entry into force almost 100 countries had ratified the UNESCO Convention on Cultural Diversity In this regard, we would tend to nominate audiovisual services in particular the subcategory of 'other' as the most relevant since this is most likely to reflect the essential character of the digital games as a multimedia service. The classification of digital games as GATS 'other' audiovisual services would have important implications for the treatment of digital games as presumably cultural products. In view of the low level of commitments in the audiovisual services sub-sector, it may be established that existing obligations of the WTO agreements do not seem to prevent governments from supporting the development and production of digital games. See Steiner, above n. 28, and Graber, above n. 26. (CCD). 31 Whereas the ratification process is a success and an important precondition for the CCD being able to play its intended role as a counterbalance to the WTO, it cannot disguise the serious flaws that disturb the beauty of the new instrument.
The CCD builds on two cornerstones. The first is the recognition of the cultural sovereignty of the Parties, encompassing the right to adopt measures on cultural policy. 32 The second is the recognition of the dual nature of cultural goods and services as objects of trade and as cultural artefacts. 33 Since cultural goods and services are not only objects of trade but have a distinctive cultural nature as 'vehicles of identity, values and meaning' , 34 the CCD calls upon governments to take appropriate measures to adjust imbalances in the relationship between trade and culture. The CCD provides no explicit definition of culture but rather adopts a discursive approach to culture, referring to 'the manifold ways in which the cultures of groups and societies find expression' . 35 Hence, this definition permits one to analyse cultural diversity in terms of the markets where it is represented. As the discursive approach to cultural diversity opens the door for statistical measurement and for political economic analysis, it has been considered to be an important contribution towards rationalising the debate on trade and culture at the international level.
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This positive aspect of the CCD is, however, nearly nullified by the fact that most of its provisions -including those in its core chapter IV on rights and obligations -are rather fuzzy. 37 The UNESCO Convention has precious few obligations and these are primarily formulated as mere stimuli for the Parties to adopt measures for the protection and promotion of the diversity of cultural expressions at the national 38 and international 39 levels, rather than as genuine duties. 40 The only provision of binding 45 ) and all rights and obligations stemming from the Convention are attributed to states. This is particularly disturbing with regard to the relationship between indigenous peoples and the governments of the territory where they live. While the Convention does mention indigenous peoples and traditional cultural expressions a few times, 46 the relevant provisions remain declarative in nature and address not the rights of the indigenous peoples themselves but those of the states whose territory is affected. Consequently, the CCD does not respect the rights of indigenous peoples for cultural self-determination and self-governance, which are the protection and promotion of cultural diversity 369 fundament of the recently adopted Declaration of the United Nations on the Rights of Indigenous Peoples. 47 Finally, the CCD falls short of clarifying its relationship to the international system of intellectual property rights protection, 48 which is deplorable, since, as we show below, intellectual property rights play a vital role in promoting and sustaining creativity.
This innate defect of normative incompleteness of the CCD is aggravated by the lack of institutional or adjudicatory mechanisms that could procedurally clarify and complete the contract. The Convention's exponents still hope that the Intergovernmental Committee and the Convention's own dispute resolution will fill some of the existing gaps, since both allow evolutionary advances, depending upon the willingness of the Parties. It should be noted however that the dispute settlement is ultimately not compulsory 49 and the tasks of the Intergovernmental Committee, as defined in Article 23(6) CCD, may not provide a solid legal basis for it to engage in interpretation of the Convention beyond commenting on the State Parties' reports.
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Against the above backdrop, it is evident that neither of the institutional domains of the trade and culture discourse, i.e. the WTO and UNESCO, provide appropriate solutions for the underlying trade-culture quandary. Nor do they ensure a workable interface between the two regimes, as the recent China -Publications and Audiovisual Products case confirmed.
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What is instead observable is a continuing disconnect between the issues of trade and culture, which has been strongly politically driven and 
D. Need to broaden the picture due to the new digital reality
The above system of institutional and substantive relationships between issues of trade and culture emerged under the conditions of analogue/ offline media. The hornets' nest in these developments has primarily been around audiovisual media and the diverse measures that states have adopted to protect and promote the national industries producing them.
53
Such initiatives have been politically strengthened by the perceived adverse effects of globalisation, in particular upon culture, 54 as well as by the presumption that technological advances negatively affect the diversity of cultural expressions and demand more rather than less regulatory intervention.
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The media landscape has however not remained static and in the past two decades has experienced profound changes, which have led to a decidedly different information and communication environment. 56 We argue that under these new conditions, whose salient features will be sketched here, 57 there is a need to broaden the trade and culture debate and seek a new focal point of these deliberations that more appropriately The underlying 'axioms' of state intervention have been that some sort of additional regulation is needed because of the failures inherent to media markets and that these market failures can be corrected through state measures. Failures typical of the markets for cultural goods and services can be identified as failures due to: (i) economies of scale in production and distribution; (ii) the nature of competition in products with substantial public goods aspects; (iii) the impact of externalities on the pricing of cultural products; and (iv) collective action problems. See P. protection and promotion of cultural diversity 371
reflects the changed reality of media. Translating this into the policy space may also demand a re-evaluation of the policy tools for the achievement of the objective of cultural diversity. At the core of the sweeping changes on the media canvas is the process of digitisation, which enables any type of information (be it text, audio, video, or image) to be expressed in a line of zeroes and ones. This coded data can also be easily stored and transported at the speed of light, and this, as the experience of the past fifteen years shows, takes place at an ever decreasing price. 58 This basic matrix combined with the wide spread of optical fibre networks and exponentially increasing computational power, has led to a variety of transformations in the information and communications environment, which have become palpable in different facets of societal practices. Filtering in context these transformations, we can identify as particularly relevant: (i) the proliferation and diversity of content; (ii) its accessibility; (iii) the empowerment of the user; and (iv) the new modes of content production, where the user is not merely a consumer but is also an active creator, individually or as part of the community. While some of these developments are still in their infancy, they are already entering a phase that permits observations of immediate relevance for the discussion on protecting and promoting cultural diversity. Some of these observations hint at opportunities for better, more efficient and flexible accommodation of the goal of cultural diversity, while others are to be viewed as challenges, perhaps calling for additional regulatory intervention.
In the latter category, one may list the anticipated drastically fragmented media environment, as content consumption moves from a 'push' to a 'pull' mode (i.e. from broadcasting to on-demand). 59 The split between digital and analogue households, which is already a reality, will also be exacerbated, and while this widening gap between the digital 'haves' and 'have-nots' is noticeable within developed societies, it is all the more striking between the developed and the developing and least developed societies. 60 In terms of competition, the effects of the digital networked environment are multi-directional. On the positive side, it is conceivable that the reduced barriers to entry will allow new market players to position themselves and make use of niche markets, which have become economically viable in the digital ecosystem due to the dramatically falling storage, distribution and search costs (the so-called 'long tail' effect 61 ). The digital setting may also have reduced the significant entrepreneurial risk inherent in launching new cultural goods and services 62 (at least for some of them), while making the visibility of cultural goods and services greater and empowering the consumer in terms of choice and actual consumption.
On the other hand, a concentration among the diverse players in media markets, both horizontally and vertically, may also be expected, because of their pursuit of better utilisation of all available channels and platforms 63 and the related benefits from economies of scale worldwide. The development of truly ubiquitous global market players may have a number of grave effects upon cultural diversity, among others, certainly leading to magnified importance of a very small number of languages (in particular English). Nonetheless, the digitally facilitated abundance of content, its dissemination and accessibility without real location restrictions undoubtedly lead to more content and to new content 64 being generated and spread individually or by groups.
65 Some of this user created content (UCC) reflects the key media policy components of diversity, and entertainment potentially give rise to increased user autonomy, increased participation and increased diversity. These may result in lower entry barriers, distribution costs and user costs and greater diversity of works as digital shelf space is almost limitless.' OECD, ibid., p. 5. 2010 17:51 protection and promotion of cultural diversity 373 localism and non-commercialism 66 and in this sense harnessing the UCC processes could be critical for achieving cultural diversity objectives.
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Beyond these 'amateur' creations, 68 the digital environment has also had a strong impact upon how artists and culture-makers express themselves, how they communicate with one another and with the public, how cultural content is presented and made accessible and how it is consumed. In short, digitisation, both as a tool of expression and as a new cultural communication space 'affects the entire spectrum of culture production, distribution and presentation . . . [and] brings with it the promise of cultural renewal' .
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The new dynamics of the markets for digital cultural content may also impact upon the market failures conventionally associated with 'analogue' media markets, mostly because of the changed notion of scarcity in the digital space. In this context, the idea of protecting some 'shelf-space' for culturally or nationally distinctive productions makes little sense since the 'shelf-space' is virtually unlimited. Furthermore, it may also become impossible to 'reserve' space for a certain purpose, since it is the consumer herself or himself who decides about the content, its form and time of delivery.
E. Access as a new focal point of the cultural diversity debate
Following the above arguments, one may legitimately question any cultural policy measure that restricts trade by putting up barriers to incoming foreign cultural goods and services. 71 The changed modalities of the digital space and the overall transformed environment call for a broader perspective when examining the pertinent issues of trade and culture and, as we argue in the following, for a new focal point of the cultural diversity debate. We suggest 'access' as the new focus of deliberations and construe it in the widest of contexts and as informed by the values of the freedom of speech and information. 72 We argue that while the above-sketched effects of the new digital ecology may have positive repercussions and even promise a vital and diverse cultural environment sustainable without supplementary regulatory intervention, most of these effects would not unfold unless certain conditions of access, of practical, economic, societal and legal nature, are fulfilled.
I. Access to infrastructure
At the most basic level, increased diversity, distribution and access to the so-created information environment are strongly dependent upon access to infrastructure, hardware, software, and increasingly, access to media literacy. In a development discourse, this matrix is often used to identify the digital divide between the developed and the developing and least developed societies, although, as we signalled above, such gaps are the reality of industrialised societies too. We approach the matrix from a legal perspective here, however, and seek to unveil the legal constraints to this type of access. These legal limitations abound, especially as the digital networked environment matures, spreading 'at all levels of the information environment: the physical infrastructure layer -wires, cable, radio frequency spectrum -the logical infrastructure layer -softwareand the content layer' , 73 and making decisions previously peripheral to the cultural debate now move towards its centre. Thus, regulatory choices related to content cannot be analysed in isolation and any enquiry needs to incorporate and cautiously consider all choices made at all layers of the information and communication model. The infrastructural level falls within the domain of telecommunications law and this has traditionally been totally disassociated from media (content) regulation because of the inherent strict divide between content and networks that existed in the pre-convergence era.
74 Such a divide is no longer apposite, especially as networks (in particular broadband) have become critical to accessing online media, or broadly speaking to entering the Information Society.
In this sense, the tremendous evolution of the telecommunications sector over the past two decades, its opening up to competition and undergoing substantial deregulation, are to be assessed as highly beneficial. Reference Paper, what also became especially palpable is the lack of competition rules within the WTO frame. 81 The need for antitrust supervision is in fact stronger in the post-liberalisation period where sectoral regulation is gradually withdrawn and national competition agencies take over to ensure fair competition conditions, 82 and it is unfortunate that any advance in the direction of incorporating competition rules within the WTO is far from becoming real at this stage. 83 Yet, to reiterate with some optimism, the current telecommunications provisions at the international level do on the whole provide a fairly good basis for securing access to infrastructure. This is partly because their negotiation has been excluded from the politically laden 'trade versus culture' debates and has instead been driven by economic interests. Notwithstanding this economic rationale, it should be noted that the present regime also allows for the accommodation of national measures aimed at public interest objectives, since these can be subsumed under the universal service provision of the Reference Paper. 84 The Reference Paper is formulated in a flexible manner and one may even argue that states can use this leeway to include content-related universal service obligations that secure not only access to infrastructure but also access to information. 85 Indeed, there are numerous initiatives under way, both national and regional, aimed at securing 'broadband for all' 86 as a first step along this avenue. protection and promotion of cultural diversity 377
Looking into the future and bearing in mind some developments at national level (mostly in the US and EC), what may be critical to ensuring access to infrastructure, broadly construed, will be all decisions that influence the interoperability of networks and code, 87 the control of the network, 88 as well as those pertinent to the principle of net neutrality.
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In respect of these, the lack of antitrust rules at the global level and the failure to recognise the principle of technological neutrality in the WTO realm 90 are especially deplorable.
II. Access to content
1. The availability and organisation of information As noted above, under the conditions of the digital networked environment, content abounds. Yet, this does not automatically mean that information is readily accessible and if it is, it may not be easy to find. The fact that any type of data can be expressed in digital format has changed the rules for organising information.
91 So whereas the Dewey decimal classification used to be used for organising libraries and alphabetical order was used for name registers and genre categories in CD shops, the digital environment enables an encompassing, global, extremely miscellaneous and dynamic information archive that can be searched through a single entry point according to virtually unlimited criteria. This has been made technologically possible through the availability and continuous improvement of search engines that serve as linchpins of the Internet.
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As the importance of these technological facilitators, which are essentially under private property and control, grows, it will become necessary , 2010 17:51 mira burri-nenova et al.
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to ensure that precision, universal access and non-discrimination are guaranteed. 93 Possible impediments to gaining access to content due to either filtering by the incumbent company or by the state (through commercial intermediaries 94 ) have also an essential human rights dimension in that they may infringe the freedoms of expression and information, association or privacy.
95 While the scope of this chapter does not allow a full analysis, it is apparent that there is a host of new issues arising in this context that the international legal framework is not yet prepared to reflect appropriately. protection and promotion of cultural diversityculture, IPR are particularly vital for (at least) two reasons: the first has to do with the foremost rationale for IPR protection, which is to foster creativity; 99 this is also essentially the most important prerequisite for a flourishing and diverse cultural environment. The second reason has to do with the way IPR protection is granted, whereby authors receive a temporary monopoly over their creations and thus exclude the rest of the public from having access to the protected works. 100 Within both of these rationales, which are essentially interrelated, a series of critiques from the perspective of protecting and promoting cultural diversity can be formulated.
First, the IPR system is far from perfect and some of its deficiencies relate to the inherent centrality of authorship, originality and mercantilism in the 'Western' IP model, which leaves numerous non-Western, collaborative or folkloric modes of production outside the scope of IP protection. 101 It is furthermore not certain whether the existent IP model appropriately reflects -especially under the conditions of the digital ecology, which have magnified the value of copyright law 102 and expanded its reach 103 -the precarious balance between the private interests of authors and the public interest in enjoying broad access to their productions, Yet, while IP protection certainly fulfils essential economic functions in production and distribution of cultural materials, 106 evidence of a direct correlation between IPR and creativity is equivocal and IP protection may even trigger systemic harm. 107 Furthermore, some copyright scholars observing the process of creativity more closely argue that it is the 'creative play' that is of primary importance for artistic and intellectual innovation. 108 The existing copyright models do not reflect such arguments. Especially under the conditions of the digital networked environment, these models are often too rigid to allow full realisation of the possibilities of the digital mode of content production and distribution, or render them illegal, possibly chilling a considerable amount 109 of creative activities and creative potential. 110 These deficiencies have been exposed by the emergence of new hybrid models for the protection of authors' rights, such as the Creative Commons (cc) licence, 111 which short of a protection and promotion of cultural diversity 381 comprehensive copyright reform, allow content to be managed and spread under a 'some rights reserved' mode.
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Such developments have also been partly a reaction to the particularly troublesome mechanisms of Digital Rights Management systems (DRM) and other technological protection measures, which under the guise of protecting digital content from uncontrolled distribution and unlawful use, have had pernicious effects, thereby eroding some fundamental rights of consumers 113 and restricting usages traditionally allowed under copyright. 114 To wrap up the above argument, the initial raison d'être for copyright 115 may need to be restated in the newly formed environment, and this is not simply a matter of yielding to the media industries' lobbying, but of weighing anew private interests against public values.
116 Ensuring sustainable access to cultural goods and sustainable production of culturally diverse content 117 would thus not mean that everything is accessible in the romantic sense of the public domain 118 but would involve a complex balance between openness and discretion. mira burri-nenova et al.
The World Intellectual Property Organization (WIPO) itself has admitted that certain amendments to the existing IP architecture and a search for new forms are necessary because of the need for: (i) the preservation and safeguarding of intangible cultural heritage; (ii) the promotion of cultural diversity; and (iii) the promotion of creativity and innovation, including tradition-based forms. 120 The WIPO Development Agenda, adopted by the WIPO General Assembly in September 2007 121 equally rejects a purely IP-centric view. 'It posits that strong intellectual property protection does not consistently promote creative activity, facilitate technology transfer, or accelerate development' and 'places the benefits of a rich and accessible public domain, national flexibilities in implementing IP treaty norms, access to knowledge, UN development goals, curbing of IP-related anti-competitive practices, and the need to balance the costs and benefits of intellectual property protection firmly within WIPO's central mission.'
122 It remains to be seen how these initiatives will be implemented and linked to the TRIPS framework and what their overall effect upon the international trade system will be.
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F. Conclusions: from fragmentation to coherence?
The area of trade and culture reveals extreme fragmentation and 'no homogenous, hierarchical meta-system is realistically available to do away with such problems of [conflicting rules and overlapping legal regimes]' . 124 In addition, and typical of 'trade and culture' issues, it is not only the regulatory framework that is profoundly fragmented but also the policy discussions.
Such fragmentation and the increasing politically driven disconnect between the issues of trade and culture complicate and partly obstruct the process of identifying coherent solutions. While under 'coherent' we certainly do not mean uniform 'one-size-fits-all' regulatory solutions, we believe that there are a number of ways in which the existing framework can be improved to make it both more trade enhancing and more conducive to cultural considerations. The modified market mechanisms for content and the changed conditions for creativity, as well as for production, distribution and consumption of cultural content in the digital networked environment, can be viewed as an opportunity in this regard, allowing (if not indeed demanding) a re-evaluation. First it is necessary to acknowledge that we are now faced with a situation that is 'significantly different from the audiovisual sector of the Uruguay Round when negotiations focused primarily on film production, film distribution, and terrestrial broadcasting of audiovisual goods and services' 125 and that is even different from the conditions prevailing at the outset of the Doha Round in 2001, when the Internet was in its infancy and the implications of this network of networks were largely unknown.
We do not, however, suggest that cultural policy measures should be abandoned and that the free flow of goods and services alone will cater for a diversity of expressions in the newly formed environment. Yet the benefits of the existing trade restrictions may very well prove not to outweigh their costs and indeed may be detrimental to the goal of cultural diversity.
126 One may even argue that it is within the mandate of the UNESCO Convention, the scope of which certainly goes beyond the plain reservation of 'shelf-space for domestic productions in television programs and cinemas ' , 127 to encourage the ratifying parties to dismantle some trade barriers.
Whereas the emergence of a global digital environment and some of its effects have increasingly been acknowledged, it has yet to become an essential issue of policy-making or to be sufficiently integrated into any of the 'old' rule-making domains, notably trade and culture. We argue that access, taken in its broadest sense, offers the appropriate focus in the cultural diversity deliberations. This would most probably call for actions outside the extremely constrained domain of audiovisual services mira burri-nenova et al.
and require adjustments in other regulatory fields, most notably that of intellectual property protection.
In the concrete terms of a WTO reform and in view of the changing media environment, an important avenue for improving the WTO framework could be the redesign of the existing services classification. A clearer, better-structured and up-to-date classification, especially with regard to the sectors pertinent to culture and the rapidly changing audiovisual and telecommunications areas, can be put high on the list of desiderata. 128 Such an improved system could, most importantly in the present context, allow finer-tuned scheduling rather than the existing 'all-or-nothing' approach. It could also facilitate deeper market access commitments not only in the services sectors (such as computer and telecommunications services), where this may reasonably be expected. Achieving a level of legal certainty with regard to the classification may also contribute to resolving the dilemma of classifying digitally transferred products and services, as outlined above in the context of digital games.
As a more comprehensive improvement plan, there is a good deal that can be achieved by taking up the unfinished business of the Uruguay Round. The 'framework of GATS rules and disciplines is still very much under construction' 129 and, as well as the progressive liberalisation through more and deeper commitments (Article XIX GATS), the GATS structure needs to be completed with rules on: (i) emergency safeguard measures (Article X:1); (ii) subsidies (Article XV:1); (iii) government procurement (Article XIII:2); and (iv) domestic regulation (Article VI:4). 130 While all of these projects 131 would make the rules of the GATS finergrained, thereby also allowing better-tuned commitments, 132 new rules on subsidies 133 are to be viewed as particularly appropriate in the context of trade and culture. The audiovisual sector is one of the traditionally subsidised ones 134 and 'often subsidies are the most efficient instrument for pursuing noneconomic objectives' , 135 possibly also for the protection and promotion of local or national culture. Furthermore, the US has noted in this respect that, 'Members may also want to consider developing an understanding on subsidies that will respect each nation's need to foster its cultural identity by creating an environment to nurture local culture' , 136 so there may be some tolerance already. Finally, one should mention the possibility of inserting competition rules within the WTO legal framework 137 that would deal with market distortions by private undertakings. 138 Such rules could be particularly helpful considering that digital media are by default global in their distribution and new media providers operate regardless of borders. This is, however, perhaps the least feasible of avenues, bearing in mind the little progress made since Singapore 139 and that the issue was dropped from the Doha agenda. 140 To conclude, one needs to acknowledge that there is a growing understanding of the potency of digital technologies as tools and a corresponding flurry of declaratory messages stating that digital technologies could and should be operationalised 141 for the pursuit of diverse public interest objectives, including cultural diversity. Yet, a concrete approach encompassing all pertinent regulatory fields is still lacking. It is perhaps reasonable to start such an exercise at the national level, where a deeper and finer-grained understanding of the effects of the digital networked environment upon creativity, cultural content production, dissemination and consumption can be gained. This knowledge might prompt the formulation of new priorities, 142 which, without compromising cultural diversity as a valid regulatory objective, may lead to a readjustment of the tools of cultural policy regulation at diverse levels of governance. As we have argued, this may mean that barriers, both of legal and of practical nature, relating to the movement of content and to access to content, need to be lifted, while well-targeted subsidies systems, for instance for productions in local languages, for infrastructural support or efforts at bridging the digital divide, are put in place. The WTO law has the potential to accommodate such changes if the political will is there.
